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SMARTERSTATS END USER LICENSE AGREEMENT
SmarterTools, Inc. Software License Terms
This End User License Agreement ("EULA") is between SmarterTools, Inc. ("SmarterTools") and the

License holder ("You") of the software product this EULA accompanies ("Software"). It is important

to read and understand all of the terms, limitations, and conditions contained in this EULA prior to

installing and using the Software because they affect how You may use the Software and Your rights

under this License. By explicitly accepting this EULA, or by installing, copying, downloading,

accessing, or otherwise using the Software, You agree to be bound by the terms of this EULA. If, prior

to using or installing the Software, You decide that You are unable or unwilling to agree to the terms

of this EULA, promptly and completely uninstall and destroy any electronic copies of the Software

and accompanying items in your possession.

DEFINITIONS

The following definitions shall apply for the purposes of this EULA:

* "License" shall refer to the revocable, non-exclusive, non-transferable license to use the Software

("License") in accordance with the terms and conditions of this EULA. The term License applies to

purchased and non-purchased Licenses, including Licenses that may have been included at no charge

or distributed as part of a promotion or promotional offer by SmarterTools or an authorized

SmarterTools affiliate.

* "Version" shall apply to a progressive variant of the Software in the form of a sequential numerical

representation, usually with higher numbers representing more recent variants (e.g., 1.0, 3.4, 4.x).

* "Edition" shall apply to a predefined set of features and/or functionality for the Software that may

vary according to selections made at the time a License is acquired (e.g., Free, Professional.

Enterprise, other).

* "Level" shall apply to the capacity limitations for the Software that may vary according to selections

made at the time a License is acquired (the maximum allowed numbers of users, profiles, devices,

email addresses domains, web sites, agents, or other limitation).

* "Feature Selection(s)" shall apply collectively to Edition, Version, Level, and other

characteristics/behavior of the Software and may be dependent upon selections made at the time the

License was acquired, whether or not the Software was received as part of a promotion or promotional

offer, whether or not the Software was received with or included in another product or service, or via

another SmarterTools approved method.
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* "Effective Date" shall be the date upon which this EULA was accepted by You.

* "Update" shall refer to a reinstallation of the Software for the purposes of correcting defects,

improving performance, adding functionality, altering Feature Selections, or any other reinstallation.

* "License Key" shall apply to the alphanumeric combination entered/applied upon installation and

used to access Feature Selections. License Keys are delivered to the owners of purchased (paid for)

Licenses, if applicable (pursuant to this EULA). SmarterTools may create and provide certain Levels,

Editions, and/or Versions of the Software that do not require entry or use of a License Key for

promotional or other purposes. This EULA remains in full force and effect whether or not a License

Key is required or provided by SmarterTools.

* "Periodic License" shall be a License with a defined temporal component (start and end date)

whether or not such License is subject to renewal, automatically renews, effectively terminates, or is

extended (e.g., Monthly/Lease Licenses, Trial Licenses, Development Licenses). Periodic Licenses

may be governed by additional terms and conditions in a separate written agreement.

* "Third Party Providers" shall be any other software, application, plug-in, utility, tool, device, or

methodology by any individual, group, organization, affiliation, company, or other entity that

connects, modifies, links, and/or integrates to/with the Software for any purpose whatsoever.

* "Shared Hosting" shall refer to an individual, group, or organization ("Shared Host") that maintains a

physical server device upon which software and/or tools are owned and installed by the Shared Host

and made available to third parties for access or use; whether or not a fee or other compensation is

exchanged; and in which the third parties do not have authorization or access to the activation areas of

the Software and/or do not have authorization or access to system administration functions.

* "Dedicated Hosting" shall refer to an individual, group, or organization ("Dedicated Host") that

maintains a physical server device that is wholly or, in the case of Virtual Private Servers ("VPS"), a

dedicated portion of a physical server device that is sold, leased, or otherwise made available to a third

party; whether or not a fee or other compensation is exchanged; and in which the third party has

authorization and/or access to the activation areas of the software and/or to system administration

functions.

THIS EULA APPLIES TO

* This Software, including but not limited to the object code, source code, and License Key

* Features selection(s)

* Updates
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* Services, support, advice, and recommendations related to this Software that may be made available

by SmarterTools on the Internet, in the Software documentation, by spoken word, or via any other

media or medium

* Any and all Technical Support Services offered in connection with the Software via any media or

medium whatsoever

1. License.

A. Grant of License.

Upon the Effective Date, SmarterTools hereby grants You a License for the software in which this

EULA is included. This EULA shall remain in effect until terminated in accordance with the terms of

this EULA or superseded by another End User License Agreement which may or may not be pursuant

to the installation of an Update to the Software, re-activation of the Software, migration of the

installation to another device, or the replacement of the Software. SmarterTools, together with any

third party content providers whose software code may be incorporated in the Software or distributed

with it, retains all rights, title, and interest to the Software, including, but not limited to, copyrights,

trademarks, proprietary methods, source code, and trade secrets incorporated into the Software.

This License is subject to any restrictions that SmarterTools, in its sole discretion, may impose in this

EULA or may be imposed as a condition of use, including but not limited to the particular Features

Selections.

B. Use of the Software.

You shall use the Software for Your own personal or internal business purposes. Personal or internal

business purposes shall include the installation of the Software and activation of only one License on

any single personal computer or server, or one instance of a Virtual Private Server, for Your own use

or use by Your Customer(s) pursuant to the terms of section 1.C. below.

You may reassign/migrate this Software to a different device owned, leased, or rented by You subject

to SmarterTools' approval in its sole discretion, provided that You completely uninstall or delete the

Software from any personal computer, server, Virtual Private Server, or other device on which the

Software was previously installed. SmarterTools reserves the right to require, in its sole discretion,

reauthorization, re-registration, or another form of authentication at no additional charge to enable

reassignment of the Software, and may disable the related License Key and/or access to the Software

Feature Selections if it determines, in its sole discretion, that such reassignment is prohibited by the

terms of this EULA or constitutes fraud.

C. Sublicense, Resale, Lease, Sub-lease, or Transfer
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You may sublicense this License to a third party(ies) ("Customer") only pursuant to a Shared Hosting

agreement and the terms and conditions of this EULA, if applicable. You represent and warrant that

each Customer has accepted this EULA prior to allowing the Customer access to or utilization of the

Software and You shall promptly provide confirmation of each Customer(s)'s acceptance of the EULA

upon request by SmarterTools. You shall indemnify, defend, and hold SmarterTools harmless against

any claims asserted by or against You by any of Your Customer(s) or by any third party related to

Your Customer(s)'s use of the Software, including but not limited to claims of infringement of the

intellectual property rights of any third party and the additional warrantee, liability, and

indemnification provisions found in Sections 3 and 5.

Dedicated Hosts and other authorized parties ("SmarterTools Authorized Reseller") may Resell, Lease,

Sub-lease, or Transfer this License (collectively, "Transfer") to any third party subject and pursuant to

a separate authorizing agreement in writing with SmarterTools ("Master Reseller Agreement"). For the

purposes of this EULA, Transfer shall refer to any transaction whereby sole use, management,

ownership, and/or control of the software is assigned to any third-party for that party's benefit,

pursuant to the terms and conditions of this EULA, whether or not a fee or other compensation is

charged and whether or not such Transfer is permanent or temporary. Transfers by or between any

party(ies) other than SmarterTools or a SmarterTools Authorized Reseller must be approved by

SmarterTools in advance and in writing.

You may install and maintain the Software on behalf of a third party; however, all SmarterTools

Licenses in such circumstances must be purchased by the third party directly through SmarterTools or

through a SmarterTools Authorized Reseller and the Software must be activated under the name of the

related third party; thereby, the related third party assumes full ownership of the License subject to the

terms and conditions of this EULA.

D. Limitations on Use of the Software and License Keys.

You shall not modify, reverse engineer, reverse assemble, decompile, disassemble, decrypt, reflect, or

use reflection on the Software, or otherwise attempt to discover or obtain the source code or structure,

sequence, or organization of the software in whole or in part, except as provided in Section 9 of this

EULA. You may distribute copies of the software in the same format that you received it, pursuant to

the terms of this EULA, so long as You do not modify the Software in any way and so long as all

copyright, trademark, and other notices contained in the Software remain intact. You may not share,

distribute, transfer, modify, replicate, release, or otherwise publish any License Key.

The Software may periodically and automatically contact SmarterTools pursuant to Section 10 of this

EULA. This contact may occur without any notice to You of such contact, and You hereby consent to

such contact with SmarterTools. You shall not disable, delay, dismantle, disrupt, or otherwise interfere
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with the ability of the Software to contact or communicate with SmarterTools or the authentication of

License Keys. Further, You shall not attempt to bypass, circumvent, disable, design around, or obviate

the License Keys for any reason, including but not limited to attempts to access features or capabilities

in the Software not included in your Features Selection. Further, other than pursuant to Section 1.C. of

this EULA, You shall not disclose or disseminate any License Keys associated or distributed with the

Software, publicly or to any third party, nor shall You allow anyone else to use any such License

Keys.

You shall not use the Software to harm third parties, disseminate unsolicited communications (emails,

etc.), requests, or harmful data or programs including but not limited to malicious scripts and viruses.

You shall not use the Software to disseminate pornography, child pornography, or other harmful or

illegal materials, or in any way that may disparage or bring disrepute to SmarterTools.

2. Term and Termination.

This EULA is effective as of the Effective Date. You may terminate this EULA by completely

deleting and wholly destroying any copies of the Software and documentation in Your possession or

control. SmarterTools may terminate the License and/or EULA if, in its sole discretion, SmarterTools

determines that You have breached any of the terms and conditions of this EULA, with or without

notice to You of such termination.

Sections 1.B., 1.C., 1.D., 3, 5, 6, 7, 8, 9, 10, 11, and 12 shall survive termination of this EULA.

3. Limited Warranty and Limitation of Liability.

A. No Warranties.

SmarterTools does not warrant that the Software will meet Your requirements, that the operation of

the Software will be uninterrupted or error-free; that any data supplied by the Software will be

accurate; or that the Software will work with any 3rd-party or supplemental software or hardware

furnished with or accompanying the Software. Further, SmarterTools does not warrant the efficacy,

functionality, or operation of such Accompanying Software or Hardware. ALL HARDWARE,

SOFTWARE, OR OTHER PRODUCTS OR SERVICES PROVIDED BY SMARTERTOOLS

UNDER THIS EULA ARE PROVIDE AS-IS, AND SMARTERTOOLS EXPRESSLY DISCLAIMS

ALL WARRANTIES, INCLUDING BUT NOT LIMITED TO WARRANTIES OF

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

B. No Liability for Damages.

SmarterTools shall not be liable for any damages under this EULA, including but not limited to

consequential, statutory, punitive, incidental, or indirect damages, including but not limited to any loss

of data, loss of profits, loss of savings, loss of time or convenience, or additional cost arising out of the
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use of or inability to use the Software, documentation, or any 3rd-party or accompanying software or

hardware; even if SmarterTools has been advised of the possibility of such damages. Further,

SmarterTools shall not be liable for nor bound by any claims, representations, promises, assertions, or

other statements made by any third party, including but not limited to resellers and sales

representatives. SmarterTools shall not be liable for any damages or inconvenience resulting from

errant data or misreporting of data, nor failures to relay information that may be deemed important by

the user, or for any damages arising from events listed in Section 5 of this EULA.

C. Third Party Providers and Web Services.

The Software is designed to integrate and/or to be used in conjunction with Third Party Providers

through Web services. SmarterTools assumes no liability and makes no warranty or guarantee

regarding the applicability of effectiveness of this Software when used in conjunction with these

products or whether or not such integration or use might interfere with the operation therein. You

agree to hold SmarterTools harmless in all matters resulting from the integration or use with Third

Party Providers.

D. Limitation of Liability.

Your sole remedy under this Agreement shall be limited to replacement of the Software.

4. Technical Support.

Currently, SmarterTools provides technical support for the Software via SmarterTools personnel,

documentation, and Internet resources. Depending on Your Features Selection, including but not

limited to pricing, volume, Software version, and the number of licenses You purchased, a certain

amount of technical support may be included at no additional charge. Otherwise, technical support

may be available for an additional charge on a per incident, per call, per time-frame basis, or in other

support packages. The amount of these charges may vary from time to time. Technical support is

provided AS-IS, and the provisions of Sections 3 and 5 apply to technical support.

SmarterTools provides no guarantee, expressed or implied, regarding the efficacy or continuation of

technical or other support for this Software or particular version of this Software for any length of time

and SmarterTools may choose to discontinue such support at any time and for any reason, with or

without notice.

5. Indemnification.

You shall defend, indemnify, and hold harmless SmarterTools and its suppliers, licensors, successors,

affiliates, agents, employees, executives, and assigns (hereafter "SmarterTools Indemnified Parties")

from any claims, damages, losses, or expenses (including without limitation attorney fees and costs)

incurred in connection with any and all damages, losses, claims, suits, judgments, or causes of action
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asserted against SmarterTools Indemnified Parties by You, Your Customers, or any third parties

related to:

* Any claims arising from or related to Your use of the Software or use of the Software by Your

Customers or any portion thereof, including but not limited to claims of infringement of patents,

copyrights, or other intellectual property or proprietary rights arising from your use of the Software or

from use of the Software or any portion thereof in combination with any other software, hardware,

device, system, or service;

* Damages arising from Your breach or Your Customer's breach of this EULA;

* Any loss, misdirection, or inaccuracy of any and all data, message, and/or information (partial or

complete) by or directed to You, Your Affiliates, Your Customers, Your vendors, Your assignees, or

any related third party and from any action, inaction, or consequence arising out of such loss,

misdirection, or inaccuracy of any data, message, or information;

* Any misuse, abuse, hostile transmission, fraud, or unlawful action arising from or related to the use

of the Software or any portion thereof by or directed at You, Your affiliates, Your Customers, Your

vendors, Your assignees, and/or any related third party;

* Any claim, damage, loss, or expense related to the installation, quality, use, operation, functionality,

transfer, or deinstallation of the Software to You, Your Customer(s), or third parties.

* Any charges imposed by You or third parties on You or Your Customers related to Your or Your

Customer(s)'s use of the Software, including but not limited to charges for data transmission and

bandwidth, regardless of whether you have followed any configuration recommendations provided

with the Software or Software documentation.

6. Transfers.

The rights under the License may be sublicensed under the terms of Section 1.C. or transferred to any

of Your successors, heirs, or assigns upon prior written notice to SmarterTools. Any other attempt to

sublicense, assign, or transfer any of the rights, duties, or obligations hereunder is void unless You

have a separate written agreement with SmarterTools allowing for such transfer(s).

7. Jurisdiction.

This Agreement shall be governed in all respects by the laws of the United States and the State of

Arizona, except for conflict of law provisions. The parties agree that for any dispute, controversy or

claim arising out of or in connection with this Agreement, venue and personal jurisdiction shall be in

the federal, state, or local court with competent jurisdiction located in Maricopa County, Arizona. The

prevailing party will be entitled to an award of reasonable attorney's fees.
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In the case that You are an agency or entity of the United States Government, the following additional

terms apply:

* The Software qualifies as Restricted Computer Software, as defined in the Rights in Data-General

clause at Federal Acquisition Regulations 52.227-14.

* Use, duplication, or disclosure by the Government is subject to restrictions as set forth in

subparagraph (c)(1)(ii) of the Rights in Technical Data and Computer Software clause at DFARS

252.227-7013.

8. Payments.

You shall pay the total fee(s) for the Software imposed by SmarterTools at the time of License

purchase, unless separate payment terms have been specifically arranged with SmarterTools in

advance. You shall pay all invoices rendered by SmarterTools within thirty (30) calendar days after

from invoice date, or within another time frame set forth by SmarterTools in writing in a separate

agreement. All payments shall be made in United States Dollars ($). If You fail to pay any amount due

within the related timeframe described herein, SmarterTools may impose late charges equal to the

lesser of 1.5% per month or the highest interest rate allowable by applicable law, together with all

related expenses and collection costs, including reasonable attorneys' fees, incurred by SmarterTools

collecting any amounts owed under this EULA. Further, You shall reimburse SmarterTools for any

out-of-pocket expenses incurred in connection with duties performed by SmarterTools hereunder.

Upon request by You, SmarterTools shall provide You with reasonable documentation evidencing the

out-of-pocket expenses incurred by SmarterTools.

SmarterTools may disable the related License Key and/or access to the Software Feature Selections for

the Software if related invoices are not paid within a reasonable timeframe as determined by

SmarterTools in its sole discretion. Licenses purchases that are made fraudulently, deceptively, or that

result in a charge-back or disputed charge are considered to be not paid and are subject to immediate

disablement.

9. Limitations to Customization.

Should You choose to alter the appearance and/or user interface of the Software (the "Skin") by using

the custom style or Skin options that may or may not be included in certain versions of the Software or

by using a third-party process to alter the appearance or interface of the Software, the following

requirements must be met:

* You shall maintain and not remove or obscure any proprietary notices in the Software. The

SmarterTools name may be displayed in any font type or style, but it must be displayed in no smaller

than 8-point font. The name of the Software shall remain visible to the naked eye and free from any



General Information

clutter or similar color scheme (e.g. black font on a black or similarly dark background that would

preclude the user from easily identifying the Software). Use of the qualifiers "powered by" and

"provided by" is permitted (e.g. "Powered by SmarterMail"). Any deviation from these limitations

must be approved in writing by SmarterTools in advance of implementation and may result in

additional license fees, if applicable.

* All applicable copyright and trademark information shall remain visible to the naked eye, free from

any clutter or similar color scheme, and can be displayed in any font type or style but shall be

displayed in no smaller than 8-point font.

10. Transmission of Information and Communication.

Upon the Effective Date and at other times during the term of this EULA You may be required to

supply certain information including, but not limited to, email address(es), password(s), personal

and/or company information, payment information (e.g. credit card information), and/or other

personally identifiable and potentially valuable information. Acceptance of this Agreement indicates

Your willingness to provide this information and have it transmitted to SmarterTools via internet,

phone, facsimile, verbally, or otherwise and Your assumption of the incumbent risks associated with

such transfers. SmarterTools takes the privacy and security of data very seriously and will make

efforts to protect data in accordance with our privacy policy. A copy of the SmarterTools privacy

policy is available by request. In any event, SmarterTools and its suppliers, licensors, successors,

affiliates, agents, employees, executives, and assigns shall not be liable for any stolen, misdirected, or

otherwise mishandled information pursuant to this EULA.

From time to time SmarterTools may contact You at any address, including any email address(es),

You have provided to SmarterTools regarding the Software, available Updates or Features Selection

for the Software, or for promotional purposes. You hereby expressly consent to such communications.

If you do not wish to receive further notices, you may notify SmarterTools of your preferences.

From time to time the Software may cause computers, servers, and/or other electronic devices on

which You install and operate this Software to use the internet or other means to exchange data with

computers, servers, or other electronic devices owned by SmarterTools in order to maintain licenses,

communicate updates or instructions, track the location and install base of the Software, gauge

performance, enforce SmarterTools' rights with regard to licensing and this EULA, or other

information as is needed to properly maintain, protect, or update the Software and Licenses.

Acceptance of this Agreement indicates Your acceptance of this communication and Your assumption

of the incumbent risks associated with such communication.

11. Severability.
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The provisions of this Agreement will be deemed severable and the invalidity or unenforceability of

any provision(s) will not affect the validity or enforceability of any other provision(s) herein. 12.

Entire Agreement. This EULA constitutes and expresses the entire agreement and understanding

between the parties hereto with respect to the subject matter, all revisions discussions, promises,

representation, and understanding relative thereto, if any, being herein merged. This Agreement

replaces and supersedes any prior agreement entered into between the parties hereto with respect to the

subject matter herein and may only be modified, altered, or amended by an instrument in writing

signed by SmarterTools.

Thank You for choosing SmarterTools Software.

Rev. 20081015

Copyright and Trademark Information
All contents of this Help file, as well as all contents in our products and on SmarterTools.com are

copyright © 2002-2004 SmarterTools Inc. All Rights Reserved. The SmarterStats&#153 and

SmarterTools names and logos are trademarked and protected by SmarterTools Inc.

Product and Component Acknowledgements
•

Menu component produced by•

Charting component produced by

ComponentArt and Web.UI are trademarks of ComponentArt Inc. and ComponentArt USA Inc. 

Nevron and Nevron Chart for .Net are trademarks of Nevron LLC.  Other trademarks, product and

service names, and logos used and not belonging to SmarterTools are trademarks of their respective

owners.



General Information

Release Notes
Current release notes are available at

http://www.smartertools.com/Products/SmarterStats/ReleaseNotes.aspx
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